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IN THE CIRCUIT COURT OF
THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CRIMINAL DIVISION ''X''
CASE NO.:

2016CF005507AXX

STATE OF FLORIDA
V.

NOUMAN KHAN RAJA,
Defendant.
-------------------'/

MOTION TO EXCLUDE TESTIMONY OF STATE'S FORENSIC
PATHOLOGY EXPERT AND FOR FRYE HEARING

The defense moves to exclude the testimony of the state's forensic pathology
expert Dr. Gertrude Juste for the following reasons:
1. Dr. Juste's opinions are based on scientifically unreliable premises which
have been rejected by the forensic scientific community. Dr. Juste's opinion is that
the fatal shot that struck Corey Jones and caused damage to his heart, aorta and
pulmonary artery would cause him immediate incapacitation and that he would
thus drop immediately, or within a few yards of where he was when he received
this wound.
2. All of the medical literature and all of the other experts who have
provided opinions in this case say it is established medicine and science that even
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with complete destruction of the heart, a person would have a minimum of 10
seconds during which they could still run. This would mean contrary to Dr. Juste's
opinion that Corey Jones was not shot where he was found. Even the two experts
hired by the State, Dr. Thogmartin and Dr. Nelson, opined that Dr. Juste's opinion
is incorrect, scientifically unreliable and cannot be supported. Dr. Juste's opinion
does not meet the Frye standard for scientific evidence. In addition, her opinion is
new and novel in that it is not supported by any medical literature or knowledge.
MEMORANDUM OF LAW

In Delisle v. Crane Co., SC16-2182, 2018 WL 5075302 (Oct. 15, 2018), the
Florida Supreme Court rejected the legislature's adoption of the standard for
admitting expert opinion set forth in Daubert v. Merrell Dow Pharmaceuticals,
Inc., 509 U.S. 579 (1993). That Court found section 90.702, Fla. Stat.,

unconstitutionally conflicted with its own rule adopting Frye v. United States, 293
F. 1013 (D.C. Cir. 1923), as the method of testing the admissibility of some expert
testimony. The Court describes Frye's reasoning:
that the line between when a scientific discovery or principle crosses
from experimental to demonstrable is indiscernible so that courts would do
better "admitting expert testimony deduced from a well-recognized scientific
principle or discovery." Id. at 1014. Further, the Court explained, "the thing
from which the deduction is made must be sufficiently established to have
gained general acceptance in the particular field in which it belongs." Id.
This rule-that expert testimony should be deduced from generally accepted
scientific principles-has been the standard in Florida cases and, today, we
reaffirm that it is still the standard.
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Delisle, slip op. at 4. As the Florida Supreme Court had explained years ago:
The underlying theory for this rule is that a courtroom is not a
laboratory, and as such it is not the place to conduct scientific experiments.
If the scientific community considers a procedure or process unreliable for
its own purposes, then the procedure must be considered less reliable for
courtroom use.

Stokes v. State, 548 So.2d 188, 193-94 (Fla.1989).
The Florida Supreme Court held in Ramirez v. State, 810 So. 2d 836 (Fla.
2001) that when applying Frye, a court is not required to determine if the evidence
is "generally accepted" on the basis of a mere "nose count" of experts in the field.

Id. at 844. Instead, the court "may peruse disparate sources-e.g., expert
testimony, scientific and legal publications, and judicial opinions-and decide for
itself whether the theory in issue has been 'sufficiently tested and accepted by the
relevant scientific community.' " Id. (footnote omitted) (quoting Brim, 695 So.2d
at 272). That is, "[a] bald assertion by the expert that his deduction is premised
upon well-recognized scientific principles is inadequate to establish its
admissibility if the witness's application of these principles is untested and lacks
indicia of acceptability." Id. Finding knife mark expert opinion evidence
"scientifically unreliable" and so inadmissible under Frye, the Ramirez court also
pointed out other evidentiary rules apply to expert testimony as well to test its
"legal reliability." Thus, "[a]ll evidence, including expert testimony, is subject to
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the requirements of sections 90.401, 90.402, and 90.403, which address relevancy
and reliability." Id. at 842.
Under Frye, the courts have excluded a number of experts and expert
opinions, such as "child sexual abuse accommodation syndrome," Hadden v. State,
690 So. 2d 573 (Fla. 1997), sex offender profile evidence, Flanagan v. State, 625
So.2d 827 (Fla. 1993), and others. This Court should exclude the testimony of Dr.
Juste for similar reasons, as well as its "legal unreliability" under section 90.403,
Florida Statutes (2019), because its probative value is 'substantially outweighed by
the danger of unfair prejudice, confusion of issues [or] misleading the jury,"' and
the state's expert in this case is not relying on facts or data "of a type reasonably
relied upon by experts in the subject to support the opinion expressed."§ 90.704.
WHEREFORE for the reasons set forth herein, Defendant, Nouman K.

Raja, respectfully requests that this motion be granted.
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I HEREBY CERTIFY that a true copy hereof has been electronically
provided to BRIAN FERNANDES, ESQ., (bfernandes@sa15.org), Office of the
State Attorney and ADRIENNE ELLIS, ESQ., (aellis@sa15.org), Office of the
State Attorney, 401 North Dixie Highway, West Palm Beach, FL 33401 on this
8th day of February, 2019.
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