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IN THE CIRCUIT COURT OF
THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CRIMINAL DIVISION "X"
CASE NO.:

2016CF005507AXX

STATE OF FLORIDA
v.

NOUMAN KHAN RAJA,
Defendant.

MOTION TO PRECLUDE THE UNCONSTITUTIONAL SEATING OF BIASED
JURORS AND TO PRECLUDE QUALIFICATION OF JURORS BASED ON ANSWERS
TO "FOLLOW THE LAW" QUESTIONS
The defendant Nouman Raja moves to preclude the seating ofbiased jurors and to preclude
the use of"follow the law" questions in an effort to rehabilitate them, stating:
Central to the right to a jury trial is the right to a "fair trial by a panel of impartial,
'indifferent' jurors," Irvin v. Dowd, 366 U.S. 717, 721 (1961), because trial by an impartial jury is
the most precious of the safeguards of "individual liberty and the dignity and worth" of every
person. Irvin. In Florida, "if there is basis for any reasonable doubt as to any juror's possessing
that state ofmind which will enable him to render an impartial verdict based solely on the evidence
submitted and the law announced at the trial, he should be excused on motion of a party, or by the
court on its own motion." Singer v. State, 109 So.2d 7, 23-24 (Fla.1959); accord, Kopsho v. State,
959 So.2d 168, 170 (Fla.2007) ("A juror must be excused for cause if any reasonable doubt exists
as to whether the juror possesses an impartial state of mind."). The Florida Supreme Court has
"held that if error is to be committed, let it be in favor ofthe absolute impartiality and purity ofthe
jurors'-which is interpreted to mean that the mind of the proposed juror should not contain any
element of prejudice for or against either party in a cause to be tried before him. Johnson v.
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Reynolds, 97 Fla. 591, 121 So. 793, 796 (1929) (quoting Temples v. C. ofGa. Ry. Co., 15 Ga.App.
115, 82 S.E. 777, 779 (1914) (citation omitted))." Matarranz v. State, 133 So.3d 473, 484 (Fla.
2013).
A constitutionally conducted voir dire is essential to permit the Court and parties to
discover and expose hidden juror biases. "The purpose of voir dire is to obtain a 'fair and impartial
jury to try the issues in the cause.' King v. State, 390 So.2d 315, 319 (Fla. 1980). Because jurors
themselves may not understand their limitations, it is imperative the trial court not seat jurors based
upon their affirmative responses to "follow the law" questions regarding whether they could set
aside any bias and decide fairly. "This is because the deeply rooted nature of juror bias often
precludes discovering it through general fairness and 'follow the law' type questions." Nicklasson

v. Roper, 491 F.3d 830, 837 (8th Cir.2007) (quoting Morgan v. Illinois, supra, 504 U.S. at 734
36); see Witt, 469 U.S. at 424 (observing that "determinations of juror bias cannot be reduced to
question-and-answer sessions which obtain results in the manner of a catechism"). "[P]art of the
guarantee of a defendant's right to an impartial jury is an adequate voir dire to identify unqualified
jurors." Morgan v. Illinois, 504 U.S. at 729. Thus, a juror's predictable response to a question
about whether or not he or she would "follow the law" tells the Court nothing about whether or
not that juror is substantially impaired in his or her ability to vote fairly and impartially.
"Determining whether a juror is biased ... is difficult partly because the juror may have
an interest in concealing his own bias and partly because the juror may be unaware of it." Smith

v. Phillips, 455 U.S. 209, 221-222 (O'Connor, J., concurring). Because of this problem, a "juror's
own assessment of self-righteousness without something more" should never be the basis for
granting or denying a challenge for cause. United States v. Edmond, 52 F.3d 1080, 1097 (D.C.
Cir. 1995) (internal quotations omitted).
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The practice of "rehabilitating" prospective jurors is unconstitutional and has no place in a
constitutional proceeding. When a juror is challenged based on actual bias, both opposing counsel
and the court traditionally re-question the juror. These post-challenge inquiries are colloquially
known as "rehabilitation." This term is wholly inconsistent with both the court's ethical obligation
of neutrality and the prosecution's ethical obligation to safeguard the rights of the accused. See

ABA Model Code of Judicial Conduct Rule 1.2 (2011) ("A judge shall ... perform all the duties
ofjudicial office fairly and impartially); ABA Std. 2-1.2 Commentary, para. 2 ("It is fundamental
that the prosecutor's obligation is to ... guard the rights of the accused ...."[.] Accord, Connick

v. Thompson, 131 S.Ct. 1350, 1362 (2011)).
Florida courts have also weighed in on this issue, the Third District observing "[w]e have
no doubt but that a juror who is being asked leading questions by the judge is more likely to
'please' the judge and give the rather obvious answers indicated by the leading questions[.]" Price

v. State, 538 So.2d 486, 489 (Fla DCA 3rd Cir. 1989). In Matarranz v. State, 133 So.3d 473 (Fla.
2013), the Florida Supreme Court directly addressed the impropriety of both the court and counsel
seeking a juror's "rehabilitation" to "cure," or set aside, a previously stated bias, observing:
Although the dissent has no qualms with adopting a per se rule that if
sufficient pressure from the trial court and counsel yields recantation of prior
expressions of personal bias, we, in contrast, harbor serious concerns for both the
sanctity of the judicial process and the well-being of our civically minded public.
The dissent demonstrates an unfortunate lack of experience and understanding of
classic problems which have been arising during voir dire for years under the per
se "recantation" rule. Any lawyer who has spent time in our courtrooms,

whether civil or criminal, has experienced the frustration of prospective jurors
expressing extreme bias against his or her client and then recanting upon
expert questioning by the opposition, which generates such embarrassment as
to produce a socially and politically correct recantation. When a juror
expresses his or her unease and reservations based upon actual life
experiences, as opposed to stating such attitudes in response to vague or
academic questioning, it is not appropriate for the trial court to attempt to
"rehabilitate" a juror into rejection of those expressions-as occurred here.
At no point should prospective jurors feel compelled to reject genuine feelings
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regarding actual life experiences because courts or counsel have engaged in a
dialogue that generates embarrassment, nor should our courts empanel jurors who
maintain attitudes and feelings regarding the issue currently before the court that
are anything but impartial.

Id., 133 So. 39 at 490 (emphasis supplied).
Other courts describe the concept of "rehabilitation" as "a misnomer in the context of
choosing qualified jurors" and hold trial judges must "remove it from their thinking and strike it
from their lexicon." Montgomery v. Commonwealth, 819 S.W.2d 713, 718 (Ky. 1991). "Trial
courts are often tempted to 'rehabilitate' a juror who has given a potentially damaging answer
reflecting a disqualifying bias or prejudice .... 'It is an inaccurate term, suggesting a goal of getting
a juror to change a biased attitude. The questioning should actually be done for the purpose of
clarification or elaboration."' O'Dell v. Miller, 565 S.E.2d 407, 411 (W. Va. 2002). For these and
other reasons, the defendant objects to this Court and the prosecution asking prospective jurors
any form of the "Magic Question."
The "magic question" asks prospective jurors who have been challenged for cause if they
will set aside their personal beliefs and decide the case based solely on the evidence and the court's
instructions of law. "Not so remarkably, jurors confronted with this question from the bench
almost inevitably say 'yes."' Walls v. Kim, 549 S.E.2d 797, 799 (Ga. App. 2001); aff'd. sub nom
Kim v. Walls, 563 So. 2d 847 (Ga. 2002).

"There is no 'magic' in the 'magic question.' ... [It]

does not provide a device to 'rehabilitate' a juror who should be considered disqualified by his
personal knowledge or his past experience, or his attitude as expressed on voir dire." Montgomery,
supra. "Impartiality is not a technical conception. It is a state of mind." United States v. Wood,
299 U.S. 123, 145 (1936)." "Determination of juror bias cannot be reduced to question-and
answers sessions which obtain results in the manner of a catechism." Wainwright v. Witt, 469 U.S.
412, 424 (1985).
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Though the answer to the magic question may suggest juror neutrality, "bias remains if the
prospective juror tells the court only what it wants to hear, while covertly holding on to the
previously articulated views that precipitated the challenge." People v. Merrow, 181 P .3d 319, 323
(Colo. 2007) (Webb, J., specially concurring). When the trial court uses the magic question and
accepts "the juror's affirmative answer as dispositive of the issue of bias," voir dire becomes a
"stark little exercise," at odds with due process oflaw. State v. Saunders, 992 P.2d 951, 962 (Ut.
1999) (internal citations omitted). As a consequence, statements from prospective jurors "given in
response to leading questions, that they would disregard all previous information, opinions and
relationships should not [be] taken at face value." Marsch v. Commonwealth, 743 S.W.2d 830,
834 (Ky. 1987).
The "Magic Question" is flawed and completely undermines the identification of biased
jurors. The "magic question" asks jurors to assess their own bias and its effects on decision
making. Over 200 years ago, Chief Justice Marshall recognized the uselessness of such an inquiry.
He noted that a biased juror "may declare that notwithstanding [his] prejudices he is determined
to listen to the evidence, and be governed by it; but the law will not trust him." United States v.
Burr, 25 Fed.Cas. 49 (D.Va. 1807). Notwithstanding a promise to set aside bias, a biased juror

will inevitably "listen with more favor to that testimony which confirms, than to that which would
change his opinion[.]" Id.
The "magic question" does not yield reliable data because ofthe impossibility of accurately
assessing one's own bias and its impact on decision-making. As a result, it does not result in the
selection of fair and impartial jurors. Accordingly, the defendant objects to its use during jury
selection in his case. The "Magic Question," coming especially from the judge, intimidates jurors
into giving socially desirable but dishonest answers. When a judge asks jurors if they can be fair
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and follow the law, the question not only suggests the desired answer but can be perceived as
intimidating behavior. "[T]he influence of the trial judge on the jury is necessarily and properly
of great weight, and his lightest word or intimation is received with deference, and may prove
controlling." Starr v. United States, 153 U.S. 614, 626 (1894). Once a challenge for cause has
been made, it is impermissible for the court or opposing counsel to "browbeat the juror into
affirmative answers to rehabilitative questions by using multiple, leading questions." Remillard,
supra (internal quotations omitted). Most jurors "view most judges with some degree of respect,
and accord to them a knowledge oflaw somewhat superior to that ofthe attorneys practicing before
the judge[.]" People v. Mays, 544 N.E.2d 1264, 1271 (Ill. App. 1989) (explaining rationale behind
waiving contemporaneous objection requirement when judge makes improper comment injury's
presence). "Care should be taken that the nuances imbedded in the judge's questions do not suggest
that there is only one proper answer, and that the questions are asked in a way that would not cause
one, from fear or embarrassment, to give anything less than frank, honest, answers." Bell v. State,
725 So. 2d 836, 845 (Miss. 1998). "A record laden with leading questions by the trial court can
leave a reviewing court uncertain about the sincerity of the prospective juror's answers." Merrow,

supra at 323 (Webb, J., specially concurring). "[A] trial judge who subjects a prospective juror
with a strong preconceived bias to a barrage of leading questions creates a record that is
problematic on appellate review. Excusing that prospective juror does not." Id.
The defendant has the constitutional right to a fair determination of all challenges for cause;
this Court must grant a challenge for cause to any potential juror who cannot afford the defendant
a fair trial. The right to challenge a potential juror for cause is an integral part of a fair trial. This
right is violated by leading questioning by the court and prosecution, especially following a
defense challenge for cause. The defendant objects to such practices in his case.
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Wherefore, the defendant requests this Court preclude seating of biased jurors and refrain
from asking the "magic question' whether prospective jurors will "follow the law."
I HEREBY CERTIFY that a true copy hereof has been electronically provided to BRIAN
FERNANDES, ESQ., (bfernandes@sal5.org), Office of the State Attorney and ADRIENNE
ELLIS, ESQ., (aellis@sal5.org), Office of the State Attorney, 401 North Dixie Highway, West
Palm Beach, FL 33401 on this 21st day of February, 2019.

Respectfully submitted,
RICHARD G. LUBIN, P.A.
Second Floor, Flagler Plaza
121 7 South Flagler Drive
West Palm Beach, FL 33401
Telephone: 5611655-2040
Facsimile: 561/655-2182
rich@lubinlaw.com
By: Isl Richard G. Lubin
RICHARD G. LUBIN
Fla. Bar No. 182249
SCOTT N. RICHARDSON, P.A
1401 Forum Way, Suite 720
West Palm Beach, FL 33401
561-471-9600
561-471-9655 FAX
snr@scottnrichardsonlaw.com
By Isl Scott N Richardson
SCOTT N. RICHARDSON, ESQ.
FLA. BAR NO.: 266515

RALPH E. KING, III
Palm Beach County PBA
2100 North Florida Mango Road
West Palm Beach, FL 33409
Telephone: 561-689-3745
Facsimile: 561-687-0154
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rickk@pbcpba.org
By: Isl Ralph E. King
RALPH E. KING, ESQ.
Fla. Bar No.90473
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