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-1IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CRIMINAL DIVISION "X"

STATE OF FLORIDA

CASE # 2016CF005507AMB

v.
NOUMAN KHAN RAJA,

____________
Defendant.

/

STATE'S MOTION IN LIMINE REGARDING
DEFENDANT'S MEDICAL EXAMINER WITNESSES
The State of Florida moves, pursuant to Florida Rules of Evidence 90.403 and 90.612, as
well as the Court's inherent authority to control the presentation of evidence at trial, to preclude
Defendant from calling multiple Medical Examiners to provide repetitive, cumulative, and/or
unduly prejudicial evidence, and states:

1.

Last Thursday, February 21, 2019, pursuant to the parties' agreement to exchange

lists of the witnesses that they currently intend to call at trial, Defendant disclosed his intent to call

three Medical Examiners: Dr. David Fowler, Dr. Jon Thogmartin, and Dr. Stephen Nelson.
2.

All three Medical Examiners have been deposed. All three have opined, based

upon experience, literature, and human physiology, that Corey Jones would have been able to
travel 40 yards after being shot through the heart; the depositions of Drs. Fowler, Thogmartin, and
Nelson have been attached as Exhibits A, B, and C. Dr. Fowler, in fact, reviewed the reports and
deposition transcripts of Drs. Thogmartin and Nelson before his own deposition.
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3.

-2While a defendant has the right to present his theory of defense at trial, "this right

is subject to the reasonable discretion of the trial judge in controlling the hearing and limiting
unnecessary, cumulative and repetitive testimony." Millien v. State, 766 So. 2d 475, 477 (Fla. 4th
DCA 2000); see also Hall v. State, 614 So. 2d 473, 477 (Fla. 1993) ("It is within the trial court's
discretion to exclude cumulative evidence.").
4.

"Cumulative evidence" includes repetition of previous testimony.

Peterson v.

State, 154 So. 3d 275, 283 (Fla. 2014). In this case, Drs. Fowler, Thogmartin, and Nelson have
reviewed the same evidence, applied similar analyses, and reached the same conclusion. To allow
more than one of them to testify at trial would involve repetitious testimony.
5.

In Millien, the Fourth District cited Florida Rule of Evidence 90.403, which

expressly provides that "[r ]elevant evidence is inadmissible if its probative value is substantially
outweighed by the danger of ... needless presentation of cumulative evidence." Rule 90.612 also
authorizes the judge to "exercise reasonable control over ... the presentation of evidence, so as to
... avoid needless consumption of time." Moreover, "a trial judge is charged with the conduct of
a trial," and limiting the number of witnesses for a given side has long been recognized as
appropriate. Gold, Vann & White, P.A. v. DeBerry By and Through DeBerry, 639 So. 2d 47, 56
(Fla. 4th DCA 1994).
6.

The use of repetitive defense experts not only needlessly consumes trial time, but

also creates a risk of unfair prejudice to the State; the jury may mistakenly give undue weight to
the opinions of the defense experts simply because more of them have testified.
7.

Defendant should be required to call just one Medical Examiner to testify at trial.

Moreover, if Defendant chooses to call either Dr. Thogmartin or Dr. Nelson, the State asks that

-3this Court preclude any reference to the fact that they were initially contacted by the State. As was
made clear in their respective depositions, Drs. Thogmartin and Nelson were both initially
contacted by an investigator at the State Attorney's Office and asked some questions about the
shooting, which they answered through written (and disclosed) reports. Neither signed a formal
agreement with the State, and neither sent an invoice to, or received payment from, the State.
8.

In his treatise on Florida Evidence, Professor Ehrhardt writes: "The fact that the

expert was originally retained by the adverse party is inadmissible to bolster the credibility of the
expert." Charles W. Ehrhardt, Florida Evidence, § 702.5 (2018 ed.). He cites a number of
supporting cases: Milburn v. State, 742 So. 2d 362, 364 (Fla. 2d DCA 1999); Sun Charm Ranch,

Inc. v. City of Orlando, 407 So. 2d 938, 941 (Fla. 5th DCA 1981); Bogosian v. State Farm Mut.
Auto Ins. Co., 817 So. 2d 968, 972-73 (Fla. 3d DCA 2002); and Peterson v. Willie, 81 F .3d 1033,
1037-38 (11th Cir. 1996). Professor Ehrhardt does, however, note Broward County v. Cento, 611
So. 2d 1339, 1340 (Fla. 4th DCA 1993), an automobile accident case, in which the county hired a
doctor to perform a physical examination of the plaintiff, listed the doctor as a trial witness,
allowed the doctor to be deposed and referred to as "the County's doctor," then later deleted the
doctor from its witness list and filed a motion in limine to prevent any reference to him as having
been originally hired by the county. The trial court denied the motion, and the Fourth District
affirmed. 611 So. 2d at 1340; see also Williams v. State, 397 So. 2d 1049, 1050 (Fla. 4th DCA
1981) (writing, without explanation, that no error was demonstrated in trial court allowing the
State to adduce evidence from a fingerprint expert that he had first been hired by the defense). The
procedural steps involved in the Cento civil case do not have a clear corollary in this criminal
prosecution. But even if Cento or Williams gives a trial court discretion to permit reference to an

-4expert' s original retention, the circumstances herein do not warrant revealing what courts have
recognized as an "explosive" fact that may cause "unfair prejudice." See Milburn v. State, 742 So.
2d 362, 364-65 (Fla. 2d DCA 1999) (quoting Peterson v. Willie, 81 F.3d 1033, 1038 (11th Cir.
1996)). There are only possible purposes for offering this evidence. One is to attempt to bolster
the expert witness by suggesting that he met with opposing counsel's approval, which is clearly
inappropriate. Milburn, 742 So. 2d at 364. The second is to raise "the inference that the party
who fails to call an expert is covering up harmful evidence or concealing bad facts .... So long as
it is legitimate and honest, each party should be free to seek out and produce at trial the expert
testimony most favorable to his case. We question the fairness of a rule that would require a party
to explain and apologize to the jury for not having called an expert witness to testify." Milburn,
742 So. 2d at 364 (quoting Sun Charm Ranch, Inc. v. City of Orlando, 407 So. 2d 938, 940 (Fla.
5th DCA 1981)).
WHEREFORE, the State asks that this Court grants its motion, permit the defense to call
one Medical Examiner at trial, prohibit that witness from telling the jury that other experts agree
with him, prohibit any reference (if the witness is either Dr. Thogmartin or Dr. Nelson) to the fact
that he was initially contacted by the State, and grant such further relief as may be just.
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STATE ATTORNEY
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